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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

1.  TIME:  9:00   CASE#: MSC14-01682 

CASE NAME: KHOURY VS. FAHME 

HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 

FILED BY DARLENE FAHME 

* TENTATIVE RULING: * 

 

Vacated. 
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 2.  TIME:  9:00   CASE#: MSC14-01809 

CASE NAME: BARBARD VS. BOLLINGER NAIL SPA 

HEARING ON MOTION TO COMPEL RESPONSES TO INTEROGGS. & FOR SANCTIONS 

FILED BY BOLLINGER NAIL SPA, INC. 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted.  Sanctions in the amount of $645 are 

awarded, to be paid no later than May 15, 2017. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-01979 

CASE NAME: LODGEPOLE VS. KATS 

HEARING ON MOTION TO DISCARD OR MODIFY DISCOVERY REFEREE RULING OF 

12-30-16  /  FILED BY VLADIMIR KATS, ROZALIYA KATS 

* TENTATIVE RULING: * 

 

Continued to March 24, 2017 at 9:00 a.m. in Department 34.  Counsel for defendants shall, 

by March 10, 2017, provide a courtesy copy of the following documents to the court as an 

attachment to an email addressed to Department 34: Roger Brothers’ final ruling dated 

February 1, 2016, No. 4 and the Court order, dated July 8, 2016; the court’s discovery order 

of January 26, 2017, and any related proposed order of Mr. Brothers.  All counsel shall be 

copied on the email. 

 

  

 4.  TIME:  9:00   CASE#: MSC14-01979 

CASE NAME: LODGEPOLE VS KATS 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Continued to March 24, 2017 at 9 a.m.  

 

  

 5.  TIME:  9:00   CASE#: MSC14-02070 

CASE NAME: KING VS. DIABLO VILLA APARTMENTS 

HEARING ON MOTION FOR PROTECTIVE ORDER & FOR SANCTIONS 

FILED BY ALLISON KING 

* TENTATIVE RULING: * 

 

          Defendant has already indicated that it plans to contest the Court’s tentative ruling. 

The parties shall appear and be prepared to discuss the matters that Defendant previously 

identified for argument.  Should defendant have decided not to contest the tentative 

ruling, please advise the court and opposing counsel no later than 4 p.m. today. 

Thank you.  

 

The Court’s tentative ruling is as follows: 
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Defendant Diablo Villa Apartments, LLC’s motion for summary adjudication is denied.  

Defendant’s motion seeks summary adjudication that Plaintiff’s “claim for loss of 

future income lacks merit” and that Plaintiff’s “claim for loss of earning capacity lacks 

merit.” Defendant’s motion was made pursuant to Code of Civil Procedure § 437c(f)(1).  

Code of Civil Procedure § 437c(f)(1), states that, “[a] party may move for summary 

adjudication as to one or more causes of action within an action, one or more affirmative 

defenses, one or more claims for damages, or one or more issues of duty, if the party 

contends that the cause of action has no merit, that there is no affirmative defense to the 

cause of action, that there is no merit to an affirmative defense as to any cause of action, 

that there is no merit to a claim for damages, as specified in Section 3294 of the Civil Code, 

or that one or more defendants either owed or did not owe a duty to the plaintiff or 

plaintiffs. A motion for summary adjudication shall be granted only if it completely disposes 

of a cause of action, an affirmative defense, a claim for damages, or an issue of duty.” 

(Code of Civil Procedure § 437c(f)(1) (emphasis added).)  

Decastro W. Chodorow & Burns v. Superior Court (1996) 47 Cal.App.4th 410 held 

that, “Code of Civil Procedure section 437c, subdivision (f)(1), does not permit summary 

adjudication of a single item of compensatory damage which does not dispose of an entire 

cause of action.” (Id. at p. 422.) This is exactly what Defendant is seeking in its motion for 

summary adjudication and thus, under Descastro Defendant’s motion must be denied. 

 Although Decastro considered an older version of section 437c(f)(1), the relevant 

language in subdivision (f)(1) has not changed since Decastro. In addition, amendments to 

the code since then show that Decastro’s holding remains correct. Section 437c(t) states 

that, “[n]otwithstanding subdivision (f), a party may move for summary adjudication of a 

legal issue or a claim for damages other than punitive damages that does not completely 

dispose of a cause of action, affirmative defense, or issue of duty pursuant to this 

subdivision.” (Emphasis added.) Thus, the code makes clear that summary adjudication of 

damages under subsection (f) is only appropriate if the claim is for punitive damages or if 

the claim for compensatory damages disposes of an entire cause of action. Defendant’s 

request for summary adjudication of a portion of the compensatory damages may have 

been proper under subdivision (t). However, a motion under subsection (t) requires a 

stipulation by the parties as to the issues to be adjudicated and a declaration that the 

motion is in the interest of justice. These requirements have not been complied with for 

this motion. 

Therefore, this motion is not proper under Code of Civil Procedure § 437c(f)(1) or 

(t), and is denied on that basis. The Court is not making a determination on the merits of 

Defendant’s argument and Defendant is not barred from raising its argument later in this 

case, if otherwise appropriate. 
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 6.  TIME:  9:00   CASE#: MSC14-02070 

CASE NAME: KING VS. DIABLO VILLA APARTMENTS 

HEARING ON MOTION FOR SUMMARY ADJUDICATION 

FILED BY DIABLO VILLA APARTMENTS, LLC 

* TENTATIVE RULING: * 

 

A hearing has been requested concerning the tentative ruling posted on February 9, 2017. 

 

(See also, Line 22 below.) 

 

  

 7.  TIME:  9:00   CASE#: MSC16-00110 

CASE NAME: BURT VS. GATTENBY 

HEARING ON MOTION TO CONSOLIDATE RELATED CASES 

FILED BY DUSTIN BURT 

* TENTATIVE RULING: * 

 

There being no opposition and for good cause, the motion is granted.  The consolidated case 

number shall be MSC16-00110.  Previously set Case Management Conferences (CMC) are 

vacated.  New CMC is hereby set in the consolidated case for May 17, 2017 at 9 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSC16-01219 

CASE NAME: O'NEAL VS. JOSEPH 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL 

FILED BY ANTHONY O'NEAL 

* TENTATIVE RULING: * 

 

There being no opposition and for good cause, the motion is granted.  Counsel to submit 

order after hearing on the approved judicial council form and notifying client of next 

scheduled court dates.  The order relieving counsel is not to become effective until a proof 

of service of a copy of the signed order relieving counsel is filed with court reflecting service 

upon the client. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-01279 

CASE NAME: GOLHANI VS. HUI 

HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 

FILED BY FERNANDO HUI, U FONG HUI 

* TENTATIVE RULING: * 

 

 Defendants Fernando Hui and U Fong Hui’s motion to strike the exemplary damages 

attachment and paragraph 14.a(2) which refers to punitive damages is granted with leave 

to amend.  This case concerns only a negligent tort alleged in connection with a motor 

vehicle accident.  Negligent, careless or even reckless driving does not generally warrant an 

award of punitive damages. Generally, the plaintiff must establish reckless conduct and a 
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culpable state of mind amounting to a conscious disregard of a known risk.  Driving while 

intoxicated is usually enough to allege a conscious disregard of a known risk.  The risk of 

driving under the influence is well known and understood, and defendants who operate a 

dangerous instrument in a voluntarily impaired condition exhibit utter indifference to the 

safety of others.  See Dawes v. Superior Court (1980) 111 Cal.App.3d 82, 90; Taylor v.  

Superior Court (1979) 24 Cal.3d 890, 894 (driving a vehicle while intoxicated may in 

appropriate circumstances evidence a conscious disregard of probable injury to others and 
be sufficient to warrant an award of punitive damages).   

 However, there are insufficient facts pled to even understand what happened.  Who 

was driving?  See Cmplt, MV-2(a).  Was that the person who consumed alcohol?  Who 

provided alcohol and was he the one driving and driving sober?  See Cmplt, EX-2.  Was it 

the intoxicated driver who “knew that they were going to drive an automobile in conscious 

disregard of the rights and safety of others?” Or was it the provider of alcohol that had such 

knowledge?  See EX-2.  On this confused and bare bones set of facts, “malice” under Civil 

Code Section 3294 is not pled. 

 

Should plaintiff choose to amend, a First Amended Complaint must be filed and served on or 

before March 17, 2017.  
 

  

10.  TIME:  9:00   CASE#: MSC16-01460 

CASE NAME: MENASCO VS. KILARR 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of MENASCO 

FILED BY JERRY KILARR 

* TENTATIVE RULING: * 

 

Defendants’ demurrer is sustained in part and overruled in part.  Leave to amend is 

granted as described below.  Plaintiffs shall file and serve any amended complaint on or 

before March 17, 2017.  If plaintiffs do not amend, defendants shall file and serve their 

Answer on or before March 31, 2017.  The basis for this ruling is as follows. 

 

Facts 

 

Plaintiffs, James and Nikii Menasco, and defendants, Jerry and Connie Kilarr, jointly 

bought a timeshare in 2002.  (FAC, ¶ 6-8.)  Both parties’ names were put on title.  (¶ 8.) 

 

In 2004, the Kilarrs asked plaintiff James Menasco to refinance the Property 

(inferentially in his own name) to reduce the interest rate and monthly mortgage payment.  

However, the parties agreed that they would remain partners in the timeshare and continue 

sharing in all expenses, as before.  (¶ 10, 11.) 

 

In 2009, defendants stopped paying their share of the mortgage payment and other 

expenses.  (¶12.)  However, defendants did not remove themselves from title or renounce 

the Partnership Agreement.  (¶ 12, 13.)  Since 2009, plaintiffs have paid not only their 

share of the partnership’s expenses but defendants’ as well.  (¶ 13, 14.) 

 

Based on these allegations, plaintiffs allege three causes of action that are the 

subject of this demurrer.  Plaintiff titles these cause of action:  First Cause of Action, for 
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“Breach of Partnership Agreement,” Second Cause of Action, for “Reimbursement for 

Partnership Expenses Advanced and for Contribution to Partnership Losses,” and Fourth 

Cause of Action, for “Nonperformance of Ownership Financial Responsibilities.” 

 

Discussion 

 

First Cause of Action 

 

Defendants demur to the First Cause of Action on the ground that it is barred by the 

statute of limitations.   The court overrules this demurrer.   

 

In order for the statute of limitations to be raised by demurrer, the defect must 

clearly and affirmatively appear on the face of the complaint; it is not enough that the 

complaint shows that the action may be barred.  (Geneva Towers Ltd. Partnership v. City 

and County of San Francisco (2003) 29 Cal.4th 769, 781; Lee v. Hanley (2015) 61 Cal.4th 

1225, 1232.) 

 

 Where an obligation exists to make a recurring payment, the statute of limitations 

may run on a rolling basis as each payment becomes due and is unpaid.  (See Tsemetzin v. 

Coast Federal Savings & Loan Assn. (1997) 57 Cal.App.4th 1334, 1344; see also Gilkyson v. 

Disney Enterprises, Inc. (2016) 244 Cal.App.4th 1336, 1346.)  The court is not concluding 

that this doctrine applies here, only that it may and that the court cannot resolve the statute 

of limitations issue in this case at the pleading stage.   Resolution of the statute of 

limitations issue is normally a question of fact.  (Fox v. Ethicon Endo-Surgery, Inc. (2005) 

35 Cal.4th 797, 810; Carloss v. County of Alameda (2015) 242 Cal.App.4th 116, 123.)  

Defendants may raise it in a motion for summary judgment if the material facts are 

undisputed.   

 

Further, the court may not sustain a demurrer to part of a cause of action.  (PH II, 

Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683.) 

 

 Second Cause of Action 

 

 The demurrer to this Cause of Action is overruled.  The court must overrule a 

demurrer if the complaint states a cause of action on any legal theory.  (Larson v. UHS of 

Rancho Springs, Inc. (2014) 230 Cal. App. 4th 336, 342.)  However inartfully it is alleged or 

explained in the Opposition, the Second Cause of Action is an alternative count to the First 

Cause of Action, in the court’s view.  While the First Cause of Action asserts plaintiff’s rights 

pursuant to an oral partnership agreement, the court construes the Second Cause of Action 

to assert a count pursuant to an obligation created by law to contribute to the expenses of 

owning the property.  (See Milian v. De Leon (1986) 181 Cal.App.3d 1185, 1194; 12 Witkin, 

Summary of California Law (10th Ed. 2005), Real Property, §47, p. 97; CC § 1428.) 

 

 Fourth Cause of Action 

 

 The demurrer to this cause of action is sustained with leave to amend.  Plaintiffs 

have failed to explain how this cause of action adds anything to the first two causes of 

action, which premise liability on the alternate theories of partnership liability and common 

owners’ liability.  The court grants plaintiff leave to amend to allege any theory of liability 
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that is distinct from the two theories discussed above. 

 

  

11.  TIME:  9:00   CASE#: MSC16-01460 

CASE NAME: MENASCO VS. KILARR 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear.  CourtCall is OK for CMC only, unless otherwise ordered. 

 

  

12.  TIME:  9:00   CASE#: MSC16-01509 

CASE NAME: D & R GLASS VS. MACERICH NORTHWEST 

HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of BUILD GROUP 

FILED BY D & R GLASS, INC. 

* TENTATIVE RULING: * 

 

Before the Court is a demurrer (the “Demurrer”) filed by D & RT Glass, Inc. (“D&R”). The 

Demurrer relates to the First Amended Cross Complaint (“FACC”) filed by Build Group, Inc. 

(“Build Group”). The First Amended Cross-Complaint pleads causes of action for (1) breach 

of contract and the implied covenant of good faith and fair dealing; (2) libel per se; (3) 

slander per se; (4) implied contractual indemnity; (5) equitable indemnity; (6) breach of 

contract and breach of the implied covenant of good faith and fair dealing; (7) breach of 

implied warranties; and (8) negligence. Only the latter four causes of action are pled against 

D&R. D&R demurrers pursuant to Code of Civil Procedure § 430.10(b), (e), and (f). 

Although D&R references § 430.10(b) in its notice, there is no argument in the 

memorandum of points and authorities with respect to this subsection. 

Standard 

In determining the sufficiency of a complaint against a demurrer, a court will consider 

matters that may be judicially noticed, and the demurrer as admitting all material facts 

properly pleaded. Serrano v. Priest (1971) 5 Cal.3d 584, 591. 

Analysis 

Contract-Based Claims 

D&R contends that Build Group’s contract based claims (breach of contract and breach of 

the implied covenant of good faith and fair dealing, implied contractual indemnity) fail for 

failure to allege the terms of the contract or the breach.  

Build Group responds that the Subcontract between itself and D&R is oral and adequately 

pled in the First Amended Cross-Complaint. Specifically, that “[o]n or about February 5, 

2016, Build Group and D&R entered a sub-contract under which D&R was to supply and 

install finished metal paneling, glass and glazing for the Project for a price of $91,900 

(‘Subcontract’). Under the terms of the Subcontract, D&R’s work was to be completed no 

later than March 22, 2016.” FACC at ¶7. With respect to breach, Build Group alleges that 

D&R failed to complete its work on time and when it did perform, that work was 

substandard. To wit: “D&R had not even begun the installation of its scope of work by 
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March 22, 2016” FACC ¶ 8 (emphasis original); “during an April 6, 2016 walk-through of the 

Project, Tesla advised Build Group that D&R’s work was sloppy and unworkmanlike, and 

pointed out numerous errors in D&R’s work that Tesla claimed required further attention.” 

FACC at ¶ 9; finally “Build Group is informed and believes that after an initial failed attempt 

to correct some of the issues pointed out by Tesla, D&R refused to take any further 

corrective action. Build Group is informed and believes that as a result of the foregoing, on 

April 28, 2016, Tesla rejected D&R’s work on the Project storefront in its entirety.” FACC at 

¶ 9. 

It is true that the FACC does not identify whether the contract is written or oral. However, 

Build Group has pled all material terms of the contract, as described above. Furthermore, 

Build Group has sufficiently alleged breach. With respect to the implied contractual 

indemnity claim, Build Group is correct that a duty to indemnify is implied from the 

obligation of the contracting parties to perform on their promises. Garlock Sealing Techs., 

LLC v. NAK Sealing Techs. Corp. (2007) 148 Cal.App.4th 937, 972-73. Implied contractual 

indemnity arises from “a contracting party’s fair responsibility for foreseeable damages 

caused by its breach of the promises it made in the contract.” Id. at 973-74. Build Group 

has alleged facts sufficient to state a cause of action for breach of contract and breach of 

the implied covenant of good faith and fair dealing against D&R; as a consequence they 

have alleged facts sufficient to state a cause of action for implied contractual indemnity. 

The Demurrer to the contract-based claims is overruled. 

 Tort-Based Claims 

D&R contends that Build Group’s tort based claims (equitable indemnity, negligence, and 

breach of implied warranty) fail because Build Group inadequately alleged a duty of care 

running from D&R to Build Group or project owner Tesla. However, a subcontractor has a 

duty to perform work in a good and workmanlike manner. Stonegate Homeowners Ass’n v. 

Staben (2006) 144 Cal.App.4th 740, 748. “The owner ordinarily has a cause of action 

against the subcontractor arising from the subcontractor's defective work, even though 

there is no privity of contract between the owner and the subcontractor. The owner usually 

has a cause of action in negligence as a party within the area of foreseeable risk.” Id. (citing 

11 Miller & Starr, Cal. Real Estate (3d ed. 2001) § 29:18, pp. 29-115 to 29-116). As a 

consequence, subcontractors may be held liable for equitable indemnity and negligence for 

breaching that duty. For the first time on Reply, D&R argues that this claim is premature as 

it would not technically arise until there is a loss incurred by Build Group to be indemnified, 

which it contends has yet to occur. However, it is also premature to dispose of this claim as 

a matter of law. 

With respect to Build Group’s claim for breach of implied warranty, it need only allege that 

D&R failed to perform its work competently and that Build Group was harmed by D&R’s 

failure. CACI 4510. The FACC alleges that D&R failed to complete its work in a timely and 

workmanlike manner, and that as a result, Tesla rejected D&R’s work on April 28, 2016 and 

withheld in excess of $300,000 from Build Group. FACC at ¶¶ 9, 11. Build Group has alleged 

facts sufficient to state a cause of action for breach of implied warranty. 

The demurrer to the tort-based claims is overruled. 
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13.  TIME:  9:00   CASE#: MSC16-01509 

CASE NAME: D & R GLASS VS. MACERICH NORTH 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appear.  CourtCall is OK for CMC only, unless otherwise ordered. 

 

  

14.  TIME:  9:00   CASE#: MSC16-01910 

CASE NAME: RIVER OAKS VS. RIVER OAKS 

HEARING ON DEMURRER TO COMPLAINT of RIVER OAKS SELF-STORAGE TIC 4, LP 

FILED BY RIVER OAKS STORAGE, LLC 

* TENTATIVE RULING: * 

 

The demurrer of defendant River Oaks Storage, LLC (hereinafter “LLC” or 

“defendant”) to the complaint is sustained in part, with leave to amend, and overruled in 

part.  While the court is somewhat doubtful that the defects can be cured, it will grant leave 

to amend the first two causes of action because this is the first demurrer.  (See McDonald v. 

Superior Court (1986) 180 Cal.App.3d 297, 303-304; Temesca Water Co. v. Department of 

Public Works (1955) 44 Cal.2d 90, 107.)  Leave to amend is denied, however, as to the 

Third Cause of Action.  Any amended complaint shall be filed and served on or before March 

17, 2017.  If plaintiff fails to amend the complaint, defendant shall file and serve its Answer 

on or before March 31, 2017. 

 

The basis for this ruling is as follows.   

 

The parties agree that Texas law applies to this dispute.  In the absence of citation to 

the contrary, however, the court will follow the rules of procedure of California in evaluating 

this demurrer. 

 

First Cause of Action, Breach of Contract, by plaintiffs River Oaks TIC 4 and 

Evergreen LP, against defendant River Oaks Storage, LLC 

 

 The demurrer to this cause of action is sustained with leave to amend.  The court will 

discuss the demurrer separately as it applies to each plaintiff. 

 

A. Demurrer as to Evergreen. 

 

The LLC demurs to this cause of action on the grounds that Evergreen has not stated 

a valid cause of action.  The LLC advances a series of arguments:  (1) the agreement in 

question, the Tenants in Common Agreement recorded December 29, 2005 (the “TIC 

Agreement”) terminated well before Evergreen tried to exercise a purported option 

contained therein to buy the Property; (2) plaintiffs have no rights independent of the TIC 

Agreement because the option is not a covenant that runs with the land; and (3) even if the 

TIC Agreement survives transfer of the Property into the LLC, Evergreen is not a third-party 

beneficiary of the TIC Agreement. 

 

The pertinent facts are taken from the complaint.  On December 29, 2005, four 
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limited partnerships, River Oaks TIC 1, 2, 3, and 4, acquired a property (presumably a self-

storage facility) in Texas (the “Property”).  (Complaint, ¶ 11.)  They owned the Property in 

the following percentages:  TIC 1 – 38.462%; TIC 2 – 21.795%; TIC 3 – 25.641%; TIC 4 – 

14.10 %.  (See Ex. A to Ex. 2 to the complaint.)   

 

Plaintiff River Oaks TIC 4 (“TIC 4”) is a Delaware limited partnership.  It is owned by 

its limited partner, plaintiff Evergreen REIT, LP, formerly known as Evergreen Realty REIT, 

LP.  (¶ 2, 4.) 

 

On December 29, 2005 when they acquired the Property, the four limited 

partnerships entered into the TIC Agreement.  (¶ 12.)   The TIC Agreement was recorded in 

Texas and is governed by Texas law.  (¶ 12; and see Ex. 2 to the complaint.)   

 

On or about May 11, 2011, Contra Costa County resident Alan Trigueiro formed a 

California limited liability company, River Oaks Storage, LLC (“defendant” or “the LLC”).  (¶ 

15.)  The members of the LLC are the Iversen Trust, the Trigueiro Trust, the Visnapuu 

Trust, and River Oaks TIC 4.   (See Ex. A to Ex. 4 to the complaint.)  The economic interests 

of these parties in the LLC are the same percentages as the ownership interests of TICs 1-4 

were in the TIC Agreement.  The original managers of the LLC were Stanley Iversen, Allen 

Trigueiro, Olav Visnapuu, and American Spectrum REIT I, Inc.    

 

On or about June 1, 2011, the three trusts and River Oaks TIC 4 entered into a 

Company Agreement for the LLC (the “LLC Agreement).”  Like the TIC Agreement, the LLC 

Agreement is governed by Texas law.  (¶ 16.)   Plaintiffs allege that the LLC Agreement did 

not terminate the TIC Agreement.  (¶ 35.)  (The court will discuss later whether it must 

disregard this allegation as a legal conclusion or as an allegation contradicted by an exhibit, 

which takes precedence.)   

 

On June 3, 2011, the limited partnerships deeded the Property to the LLC.  The 

persons signing the deed were the trustees of the three trusts and Evergreen Realty REIT, 

LP, Inc. on behalf of TIC 4.  

 

The TIC Agreement gave Evergreen the option to buy the Property under certain 

conditions.  (¶ 5.4, 5.5)  Plaintiffs, River Oaks TIC 4 and Evergreen, allege that defendant, 

the LLC, breached this option agreement.  (¶ 30.) 

 

 The key provisions of the TIC Agreement are sections 2, 5.4, 5.5, 7, 11.1, 11.4, 11.5 

(stating that Texas law applies), 11.8, 11.9, and 11.15.  In pertinent part, these sections 

provide as follows: 

 

 2 – Concurrently with the acquisition of the Property, the Tenants in Common will 

enter into a Property Management Agreement . . . with Evergreen Realty Advisors, Inc., a 

California corporation (the “Property Manager”). 

 

 5.4 (which is within article 5, labeled “Sale or Encumbrance of Property”) – In the 

event the Tenants in Common receive an offer to purchase the property from an unrelated 

third party, the Tenants in Common agree that Evergreen . . . shall be given a right of first 

refusal . . .  
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 5.5 – In addition to the right of refusal granted to [Evergreen] in section 5.4 above, 

the Tenants in Common grant to [Evergreen] the right to purchase the Property at any time 

on or after one hundred fourteen (114) months of ownership by the Tenants in Common.   

 

 7 – Except as specifically provided in the Agreement . . . each Tenant in Common 

may sell [or] transfer . . . the Interests . . . provided that (a) any transferee shall take such 

Interests subject to this Agreement and the Property Management Agreement [and shall 

sign an assumption agreement.] . . . Upon execution and recordation of such assumption 

agreements, the transferee shall become a party to this Agreement and the Property 

Management Agreement . . . without further action by the other Tenants in Common.   

 

 11.1 – All provisions . . . [and] covenants . . . contained herein or in the Property 

Management Agreement . . . shall be binding upon . . . each of the Tenants in Common and 

their respective . . . successors, assigns . . . and all other persons acquiring any undivided 

interest in the Property  . . . ; shall create mutual, equitable servitudes and burdens upon 

the undivided interest in the Property of each Tenant in Common in favor if the interest of 

every other Tenant in Common; . . . and shall, as to each of the Tenants in Common and 

their Successors operate as covenants running with the land, for the benefit of the other 

Tenants in Common pursuant to applicable law.  . . . [E]ach covenant contained herein or in 

the Property Management Agreement is (i) for the benefit of and is a burden upon the 

undivided interests in the Property of each of the Tenants in Common (ii) runs with the 

undivided interest in the Property of each Tenant in Common and (iii) benefits and is binding 

upon each Successor owner during its ownership of any undivided interest in the Property, 

and each owner having any interest therein derived in any manner through any Tenant in 

Common or Successor.  Every person or entity who now or hereafter owns or acquires any . 

. . interest in or to any portion of the Property is and shall be conclusively deemed to have 

consented . . . to every restriction, provision, [and] covenant . . . contained herein or in the 

Property Management Agreement . . . .  The Tenants in Common agree that . . . any 

Successor shall become a party to this Agreement and the Property Management Agreement 

upon acquisition of an undivided interest in the Property as if such person was a Tenant in 

Common initially executing this Agreement. 

 

 11.4 – This Agreement, together with the Property Management Agreement, 

constitutes the entire agreement between the parties pertaining to the subject matter 

hereof . . . 

 

 11.8 – All provisions of this Agreement shall inure to the benefit of and shall be 

binding upon the successors-in-interest [and] assigns . . . of the parties hereto. 

 

 11.9 – This Agreement shall commence as of the date of recordation and shall 

terminate at such time as the Tenants in Common or their successors-in-interest no longer 

own the Property as tenants-in-common. . . .  

 

 11.15 – The parties hereto do not intend to benefit any party that is not a party to 

this Agreement, and no such party shall be deemed to be a third party beneficiary of this 

Agreement . . . except that the parties hereto intend that the Company (to the extent it is 

not a Tenant in Common under this Agreement) shall be a third party beneficiary of this 

Agreement as to the provisions of Sections 5.2 and 11 . . . 
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 The parties appear to be in agreement that the term “Company” is not defined 

anywhere in the TIC Agreement. 

 

The construction of the TIC Agreement is a question of law for the court.  (MCI 

Telecommunications Corp. v. Texas Utilities Electric Co. (1999) 995 S.W.2d 647, 650-651.)  

The court may construe a contract on a demurrer.  (See George v. Automobile Club of 

Southern California (2011) 201 Cal.App.4th 1112, 1128-1129.)   

 

 The court is able to construe the termination date of the TIC Agreement on this 

demurrer.  It finds that the TIC Agreement terminated when the Property was deeded to the 

LLC. At that point, none of the tenants in common or their successors in interest owned the 

Property any longer as tenants in common. (See section 11.9 of the TIC Agreement.)  Even 

TIC 4 no longer owned any interest in the Property then, let alone one as a tenant in 

common.  It owned only an interest in the LLC.  The LLC alone owned the Property.  The 

court is not required to accept plaintiffs’ allegation in paragraph 35 of the complaint that the 

TIC Agreement survived the deeding of the Property to the LLC or the execution of the LLC 

Agreement.  (See George v. Automobile Club of Southern California, supra, 201 Cal.App.4th 

at 1128-1129.)  That is a legal conclusion or it is contradicted by the terms of the attached 

TIC Agreement.  The court must accept an unambiguous term in an attached contract over 

a contrary allegation in the complaint.  (See Dodd v. Citizens Bank of Costa Mesa (1990) 

222 Cal.App.3d 1624, 1626-1627.) 

Therefore, Evergreen cannot sue the LLC for breach of the TIC Agreement regardless of 

whether Evergreen was a third-party beneficiary of any provision of that agreement. 

 

 The only key question remaining is whether the option provision in section 5.5 is a 

covenant that runs with the land and whether that even matters. 

 

 Defendant argues it does not matter because even if the TIC Agreement were still 

effective and in existence, Evergreen would only have an option to purchase the Property if 

the tenants in common, or their successors, had continued to own the Property as tenants 

in common for 114 months.  Evergreen argues this contingency did not occur because the 

owners transferred the Property out of a tenancy in common well before that, on June 3, 

2011. 

 

 The court agrees.  Section 5.5 clearly states that the option may be exercised only 

after 114 months of “ownership by the Tenants in Common.”  None of the original tenants in 

common owned the Property as a tenant in common with anyone after the Property was 

deeded to the LLC.  Any ownership interest that TIC 4 retained was as a member of the LLC, 

not as a co-owner of the Property.  Further, the LLC was not a tenant in common with 

anyone.  The period from December 29, 2005 to June 3, 2011 is less than 114 months.  

Therefore, the conditional option never sufficiently ripened to be effective, whether it ran 

with the land or not.   

 

 The court is also persuaded by the LLC’s argument that “Section 5.5 was never 

intended to be enforceable against anyone other than tenants in common, during the 

existence of the TIC relationship, while the TIC Agreement was still in place.”   Section 11.1 

repeatedly states that the protections put in place by the TIC Agreement through covenants 

running with the land are made in favor of and for the benefit of the other tenants in 

common, and not for the benefit of Evergreen.   
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 Further, the court finds that TICs 1-4 had no intention that the option provision 

would outlive the TIC Agreement and run with the land.  Such an intention would be a 

prerequisite to finding that the option provision ran with the land.  (Montfort v. Trek 

Resources, Inc. (2006) 198 S.W.3d 344, 355.)   Also, the creation of an option to let 

Evergreen purchase the Property at any time (e.g. in one hundred years) would constitute 

an unreasonable, and therefore void, restraint on alienation under Texas law.  (Grey v. 

Vander (1981) 623 S.W.2d 172, 174.) 

  

B.  The demurrer as to TIC 4. 

 

This demurrer is also sustained with leave to amend.  In addition to the reasoning 

stated above, the court bases this ruling on the fact that Evergreen and TIC 4 are separate 

legal entities, each being a limited liability partnership.  Section 5.5 gave an option only to 

Evergreen, not to TIC 4.   Plaintiffs cannot set up these complicated transactions and 

business structures to enjoy tax, limited liability, or other advantages, and then ignore the 

structures when they are inconvenient. 

 

Second Cause of Action, Specific Performance 

 

The demurrer to this cause of action is sustained with leave to amend for the reasons 

stated above. 

 

Third Cause of Action, Declaratory Relief 

 

The demurrer to this cause of action is sustained without leave to amend for the 

reasons stated above and because this cause of action for declaratory relief is superfluous.  

Any alleged breach has already occurred.  (See California Ins. Guarantee Assn. v. Superior 

Court (1991) 231 Cal.App.3d 1617, 1623; Hood v. Superior Court (1995) 33 Cal.App.4th 

319, 323-324.) 

 

Fourth Cause of Action, for breach of the LLC Agreement, by plaintiffs TIC 4 

and Store It REIT, Inc. 

 

The demurrer to this cause of action is overruled. 

 

The complaint alleges that defendant has breached the LLC Agreement in various 

ways.  First, the LLC has not allowed Store It REIT to be part of any management decisions 

even though the LLC Agreement provides for Store It REIT to be on the Board of Managers.  

(¶ 67, 69, 70.) 

 

Second, the LLC has not allowed either Store It REIT or TIC 4 to obtain copies of 

monthly management reports, including financial reports and bank statements.  (¶ 71, 74, 

85.) 

 

Third, Trigueiro took over the management duties at some point, and the LLC has 

not provided documents showing his authority to manage the Property.  (¶ 73.) 

 

Fourth, the LLC has not provided plaintiffs information to which they are entitled by 
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the Texas Business and Organization Code (“TBOC”); those records include the books and 

records of a limited liability company when requested by a member of a manager.  (¶ 76.)   

 

Fifth, the LLC has not permitted River Oaks TIC 4 to nominate a successor manager 

for the LLC, though required to do so by section 5.3 of the LLC Agreement.  (¶ 86, 88, 90.)   

 

Sixth, the LLC has failed to elect a manager nominated by River Oaks TIC 4.  (¶ 87, 

88, 90.)   

 

Plaintiffs allege they have been damaged by these breaches.  (¶ 93.)   

 

The LLC’s arguments that the Fourth Cause of Action fails to state a cause of action 

are unpersuasive.  The LLC argues that neither the LLC Agreement nor the TBOC require it 

to give plaintiffs monthly statements.  Even if that is true, however, the Fourth Cause of 

Action also alleges breach of the right to examine other books and records under the TBOC.  

The court cannot sustain a demurrer to part of a cause of action.  (PH II, Inc. v. Superior 

Court (1995) 33 Cal.App.4th 1680, 1682-1683.) 

 

The LLC also argues that the complaint does not show a causal connection between 

the breaches and the $2 million in damages alleged.  However, the LLC does not cite any 

authority requiring the damages allegation to be any more specific. 

 

The LLC further argues that River Oaks TIC 4 has no right to call a special meeting.  

However, the facts shown in the complaint and attachments show that the LLC prevented 

plaintiffs from effectively invoking their right to nominate a manager by failing to call a vote 

on the nomination.  This allegation supports a cause of action for breach of contract or for 

breach of the implied covenant of good faith and fair dealing.  The court must overrule a 

demurrer if the complaint alleges any viable theory of recovery, regardless of how the 

plaintiff labels the theory.  (See Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal. App. 

4th 336, 342; McBride v. Boughton (2004) 123 Cal.App.4th 379, 387.)   

 

Fifth Cause of Action, Declaratory Relief 

 

The demurrer to this cause of action is overruled. 

 

In this cause of action, plaintiffs River Oaks TIC 4 and Store It REIT seek a 

declaration of their rights under the LLC Agreement concerning Store It REIT’s right to be a 

manager of the LLC, the LLC’s obligation to provide monthly reports and a copy of the 

management agreement, and plaintiffs’ right to nominate a manager.  

 

The court will allow this cause of action to proceed because the parties are still in a 

contractual relationship with one another and may still need a declaration of their rights, 

especially if they are unable to prove any damages.  Unlike the declaratory relief claim in 

the Third Cause of Action, the court does not view this declaratory relief claim as necessarily 

superfluous. 

 

Sixth Cause of Action, Violation of the TBOC 

 

The demurrer to this cause of action is overruled.  Plaintiff Store It REIT has 
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adequately stated a cause of action for violation of the TBOC.  In part at least, this cause of 

action seeks to require the LLC to permit inspection of the books and records that are in 

existence, not to prepare monthly financial reports that are not in existence. 

 

  

15.  TIME:  9:00   CASE#: MSL16-01919 

CASE NAME: PORTFOLIO VS. WILLIAMS 

HEARING ON MOTION FOR ENTRY OF JUDGMENT 

FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted. 

 

  

16.  TIME:  9:00   CASE#: MSL16-02188 

CASE NAME: BANSAL VS. FLENOID 

HEARING ON MOTION TO DEEM MATTERS ADMITTED 

FILED BY VIVEK BANSAL, M.D., INC. 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted. 

 

  

17.  TIME:  9:00   CASE#: MSN11-1730 

CASE NAME: TONYA LETT VS. CALIFORNIA UNEMP. 

HEARING ON MOTION TO/FOR DISMISS FILED BY CALIFORNIA 

UNEMPLOYMENT INSURANCE APPEALS 

* TENTATIVE RULING: * 

 

Vacated based on no proof of service that could be found by the court.  

 

  

18.  TIME:  9:00   CASE#: MSN16-1949 

CASE NAME: DOE VS. SAINT MARY'S COLLEGE 

HEARING ON MOTION FOR ORDER GRANTING PETITIONER LEAVE 

TO TAKE DISCOVERY  /  FILED BY JOHN DOE 

* TENTATIVE RULING: * 

 

Appear. 
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19.  TIME: 10:00   CASE#: MSC12-02000 

CASE NAME: HOSPODKA VS. J. ROCKCLIFF, INC. 

JURY TRIAL - LONG CAUSE / 15 DAY(S) 

* TENTATIVE RULING: * 

 

Due to an ongoing trial in Dept. 34, the court hereby continues the trial call date for this 

case to May 12, 2017 at 10 a.m. 

 

  

20.  TIME: 10:00   CASE#: MSC16-00220 

CASE NAME: CAN CAPITAL MERCHANT VS. CHIP CRUZ 

COURT TRIAL - SHORT CAUSE / 004 DAY(S) 

* TENTATIVE RULING: * 

 

Due to an ongoing trial in Dept. 34, the court hereby continues the trial call date for this 

case to May 26, 2017 at 10 a.m. 

 

  

21.  TIME: 10:00   CASE#: MSC17-00109 

CASE NAME: SUNDIA VS. COYOTE LOGISTICS 

HEARING ON APPLICATION TO APPEAR AS COUNSEL PRO HAC VICE 

* TENTATIVE RULING: * 

 

The application is granted. 

 

 

22.  TIME: 9:01   CASE#: MSC14-02070 

CASE NAME: KING VS. DIABLO VILLA APARTMENTS  

HEARING ON MOTION TO COMPEL DEPOSITIONS AND FOR SANCTIONS 

FILED BY ALLISON KING 

* TENTATIVE RULING: * 

 

Lead trial counsel to appear in court - unless the dispute is resolved prior to the time of 

hearing and the court is duly informed (via CourtCall or fax or email to Department 34) 

no later than 9 a.m. March 3, 2017 that this hearing may be vacated. 

 

 

 


